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Supreme Court of the United States. 
GROVER & BAKER S. M. CO. v. RADCLIFFE. 

A judgment confessed in a Pennsylvania court by the prothonotary and 
without appearance by the defendant or his attorney, under the provis- 
ions of a local statute and written authority for a confession by any 
attorney in the State of New York or any other State, is not obligatory in 
the State of Maryland, because such confession does not conform to the 
authority conferred by the writing. 

An authority to any attorney of any court of record in the State of New 
York, or any other State, is not a consent to be bound by the local laws of 
any State of the Union which may authorize a confession of judgment 
under such a power, without appearance by an attorney. 

The full faith and credit to be accorded to the judgment of a Pennsyl- 
vania court, in another State, does not give a personal judgment any 
validity unless the defendant has been served personally or appeared to 
the action in Pennsylvania. 

Error to the Court of Appeals of the State of Maryland. 

Albert Constable, for the plaintiff in error. 

J. A. J. Creswell, for the defendant in error. 

FutLER, C. J., December 8, 1890. This was an action 
brought in the Circuit Court of Cecil County, Maryland, by 
the Grover & Baker Sewing Machine Company against 
James Benge and John Benge, who were then citizens of 
Delaware, by summons and attachment on warrant which 
was served on William P. Radcliffe as garnishee. Radcliffe 
filed pleas on behalf of the Benges according to the Mary- 
land practice, putting the validity of the judgment in issue. 
The declaration was in these words : 

This suit is instituted to recover the sum of twenty-three hundred dol- 
lars from the defendants, due and owing from the defendants to the plain- 
tiff on and by virtue of a certain judgment which the plaintiff, on the 
third day of January, in the year eighteen hundred and seventy-four, in 
the Court of Common Pleas in and for the County of Chester, in the 
State of Pennsylvania, one of the United States of America, by the judg- 
ment of the said Court, recovered against the defendants, for the sum of 
three thousand dollars ; which said judgment is still in force and unsatis- 
fied. 
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Upon the trial, a record from the Court of Common Pleas 
in and for the County of Chester, in the State of Pennsyl- 
vania, was read in evidence, as follows : 

I do hereby enter judgment against the defendants and in favor of the 
plaintiff in this cause for the sum of three thousand dollars, lawful 
money, debt, besides costs, etc., on a bond and warrant of attorney to 
confess judgment, dated March sixteenth, A. D. one thousand eight hun- 
dred and seventy-two, conditioned that if the above-named James Benge, 
his heirs, executors, or administrators, shall well and truly pay, or cause 
to be paid, to the said Grover & Baker Sewing Machine Company, the 
full amount of each and every liability incurred or to be incurred by him, 
the said James Benge, to or with the said Grover & Baker Sewing 
Machine Company, for and on account of all sewing machines, and all 
sewing machine findings, silks and threads, or other articles, including 
promissory notes and other property that may from time to time here- 
after be sold, consigned, supplied or otherwise intrusted to him, the said 
James Benge, by the said Grover & Baker Sewing Machine Company, 
upon his orders or by his acceptance, with or without notice to the said 
John Benge, at the time or times when each and every liability shall 
become due and payable or at such time and times for which payment of 
the same may hereafter, with or without notice to the said John Benge, 
be extended, then this obligation' to be void. This obligation is intended 
to operate as a continuing security for the payment, when the same shall 
become due and be demanded, of all and every liability incurred to and 
with the said Grover & Baker Sewing Machine Company by the said 
James Benge aforesaid, to the amount not exceeding the limit of this 
bond. January 3, 1874. Judgment, $3,000. John A. RUPERT, Proth. 

The bond referred to was executed March 16, 1872, by 
James Benge, then a citizen of Pennsylvania, and John 
Benge, then a citizen of Maryland, and was as follows : 

Know am. Men by these Presents, that James Benge, of West 
Chester, Pennsylvania, John Benge, of Kimbleville, Cecil County, Mary- 
land, are hereby held and firmly bound unto the Grover & Baker Sewing 
Machine Company, a corporation duly established by law in the City of 
Boston, State of Massachusetts, also doing business at Philadelphia, State 
of Pennsylvania, in the sum of three thousand dollars, lawful money of 
the United States of America, to be paid to the said Grover & Baker Sew- 
ing Machine Company, its legal representatives or assigns ; for which 
payment, well and truly to be made, we bind ourselves, heirs, executors, 
and administrators, jointly and severally, firmly by these presents. Sealed 
with our seals. Dated the 16th day of March, one thousand eight 
hundred and seventy-two. 

And we hereby authorize any attorney of any court of record in the 
State of New York, or any other State, to confess judgment against us 
for the said sum, with release of errors, etc. 
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WHERBAS, the above-named James Benge, at the special instance and 
request of the above-bound John Benge, has obtained a credit with the 
said Grover & Baker Sewing Machine Company for machines of their 
manufacture, and for sewing machine findings, silks and threads manu- 
factured and dealt in by said Grover & Baker Sewing Machine Company, 
and for other articles, including promissory notes and other property to 
be hereafter supplied to him, the said James Benge : 

Now THE condition of this obligation is such that if the above-bound 
James Benge, his heirs, executors, or administrators, shall well and truly 
pay or cause to be paid to the said Grover & Baker Sewing Machine Com- 
pany the full amount of each and every liability incurred by him, the said 
James Benge, to or with the said Grover & Baker Sewing Machine Com- 
pany, for and on account of all sewing machines, and all sewing machine 
findings, silks and threads, or other articles, including promissory notes 
and other property that may from time to time hereafter be sold, con- 
signed, supplied, or otherwise intrusted to him, the said James Benge, by 
the said Grover & Baker Sewing Machine Company upon his orders or by 
his acceptance, with or without notice to the said John Benge, at the 
time or times when each and every liability shall become due and pay- 
able, or at such time and times for which payment of the same may here- 
after, with or without notice to the said John Benge, be extended, then 
this obligation to be void. This obligation is intended to operate as a 
continuing security for the payment, when the same shall become due 
and be demanded, of all and every liability incurred to and with the said 
Grover & Baker Sewing Machine Company by the said James Benge, as 
aforesaid, to the amount not exceeding the limit of this bond, three thou- 
sand dollars. 

James Benge. [Seal.] 
John Benge. [Seal.] 

Plaintiff read in evidence a statute of the State of Penn- 
sylvania, enacted February 24, 1806 [4 Sm. L,. 278], as fol- 
lows: 

[Sec. XXVIII. That] it shall be the duty of the prothonotary of any 
court of record, within this commonwealth, on the application of any 
person being the original holder (or assignee of such holder) of a note, 
bond, or other instrument of writing, in which judgment is confessed, or 
containing a warrant for an attorney at law, or other person, to confess 
judgment, to enter judgment against the person or persons who executed 
the same, for the amount which, from the face of the instrument, may ap- 
pear to be due, without the agency of an attorney, or declaration filed, 
with such stay of execution as may be therein mentioned, for the fee of 
cne dollar, to be paid by the defendant, particularly entering on his 
docket the date and tenor of the instrument of writing on which the judg- 
ment may be founded, which shall have the same force and effect as if a 
declaration had been filed, and judgment confessed by an attorney, or 
judgment obtained in open court and in term time ; and the defendant 
shall not be compelled to pay any costs or fee to the plaintiff's attorney, 
when judgment is entered on any instrument of writing as aforesaid. 



OPINION OF THE COURT. 283 

It was stipulated that "the common law of Pennsylvania, 
the practice of her courts, and the construction placed by 
her courts upon any statutes in force in that State, may be 
proved by the decisions of the Pennsylvania courts, as reported 
in the printed volumes of Pennsylvania Reports." The 
other evidence adduced tended to establish or disprove that 
the property in controversy in the attachment and garnish- 
ment belonged to John Benge. The Court instructed the 
jury "that the statute law of the State of Pennsylvania, 
offered in evidence by the plaintiff, and admitted by the de- 
fendant to be the law under which the judgment offered in 
evidence by the plaintiff was entered, did not authorize the 
Prothonotary of the Court of Common Pleas in and for the 
County of Chester, in the State of Pennsylvania, to enter the 
said judgment, and their verdict should be for the defend- 
ant." The verdict was accordingly returned for the defend- 
ant, and judgment entered thereon, and an appeal prosecuted 
therefrom to the Court of Appeals of the State of Maryland, 
by which the judgment was affirmed, and a writ of error was 
thereupon allowed to this Court. The opinion of the Court 
of Appeals will be found reported in 66 Md. 511 [1887]. 

The Maryland Circuit Court arrived at its conclusion upon 
the ground that the statute of Pennsylvania relied on did not 
authorize the Prothonotary of the Court of Common Pleas 
of that State to enter the judgment ; and the Court of Ap- 
peals of Maryland reached the same result upon the ground 
that the judgment was void as against John Benge, because 
the Court rendering it had acquired no jurisdiction over his 
person. 

It is settled that notwithstanding the provision of the Con- 
stitution of the United States, which declares that " full faith 
and credit shall be given in each State to the public acts, 
records, and judicial proceedings of every other State " (Ar- 
ticle IV, § 1), and the Act of Congress passed in pursuance 
thereof (1 St 122 ; Rev. St. §905), and notwithstanding the 
averments in the record of the judgment itself, the jurisdic- 
tion of the court by which a judgment is rendered in any 
State may be questioned in a collateral proceeding ; that 
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the jurisdiction of a foreign court over the person or the 
subject matter, embraced in the judgment or decree of such 
court, is always open to inquiry; that, in this respect, a 
court of another State is to be regarded as a foreign court ; 
and that a personal judgment is without validity if rendered 
by a State court. in an action upon a money demand against 
a non-resident of the State, upon whom no personal service 
of process within the State was made, and who did not ap- 
pear: HArcy v. Ketchum (1850), n How. (52 U. S.) 165; 
Thompson v. Whitman (1874), 18 Wall. (85 U. S.) 457 ; Hall 
v. Lanning (187 5), 91 U. S. 160; Pennoyer v. ^^(1878), 
95 Id. 714. The rule is not otherwise in the State of Penn- 
sylvania, where the judgment in question was rendered: 
Guthrie v. Lowry (1877), 84 Pa. 533; Scott v. Noble (187 2), 
72 Id. 115; Noble v. Oil Co. (1875), 69 Id. 354; Steel v. 
Smith (1844), 7 Watts & S. 447 ; nor in the State of Mary- 
land, where the action under review was brought upon it : 
Bank of United States v. Merchants' Bank (1848), 7 Gill 
415 ; Clark v. Bryan (i860), 16 Md. 171 ; Weaver v. Boggs 
(1873), 38 Md. 255- 

And the distinction between the validity of a judgment 
rendered in one State, under its local laws upon the subject, 
and its validity in another State, is recognized by the high- 
est tribunals of each of these States. Thus in Steel v. 
Smith, 7 Watts & S. 477, it was decided, in 1844, that a 
judgment of a court of another State does not bind the per- 
son of the defendant, in another jurisdiction, though it might 
do so under the laws of the State in which the action was 
brought, and that the Act of Congress does not preclude in- 
quiry into the jurisdiction, or the right of the State to con- 
fer it. The action was brought on a judgment rendered in 
Louisiana, and Mr. Chief Justice Gibson, in delivering the 
opinion of the Court, said : 

The record shows that there was service on -one of the joint owners 
which, in the estimation of the law of the Court, is service on all ; for it is 
affirmed in Hill v. Bowman (1840), already quoted [14 I<a. 445] , that the 
State of Louisiana holds all persons amenable to the process of her courts, 
whether citizens or aliens, and whether present or absent. It was ruled 
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in George v. Fitzgerald (1838), 12 La. 604, that a defendant, though he 
reside in another State, having neither domicile, interest, nor agent in 
Louisiana, and having never been within its territorial limits, may yet be 
sued in its courts by the instrumentality of a curator appointed by the 
court to represent and defend him. All this is clear enough, as well as 
that there was in this instance a general appearance by attorney, and a 
judgment against all the defendants, which would have full faith and 
credit given to it in the courts of the State. But that a judgmentisalways 
regular when there has been an appearance by attorney, with or without 
warrant, and that it cannot be impeached collaterally for anything but 
fraud or collusion, is a municipal principle, and not an international one 
having place in a question of State jurisdiction or sovereignty. Now, 
though the courts of Louisiana would enforce this judgment against the 
persons of the defendants, if found within reach of their process, yet, 
where there is an attempt to enforce it by the process of another State, it 
behooves the Court whose assistance is invoked to look narrowly into the 
Constitutional injunction, and give the statute to carry it out a reasonable 
interpretation. 

Referring to Section 1307 of Mr. Justice Story's Com- 
mentaries on the Constitution, and the cases cited, to which 
he adds Benton v. Burgot (1823), 10 Serg. & R. 240, the 
learned Judge inquires: "What, then, is the right of a State 
to exercise authority over the persons of those who belong 
to another jurisdiction, and who have perhaps not been out 
of the boundaries of it ? " and quotes from Vattel, Burge, 
and from Mr Justice STORY (Confl. Laws, ch. 14, §539), that 
'"no sovereignty can extend its process beyond its own ter- 
ritorial limits, to subject other persons or property to its ju- 
dicial decisions. Every exertion of authority beyond these 
limits is a mere nullity, and incapable of binding such per- 
sons or property in other tribunals;'" and thus continues: 

Such is the familiar, reasonable, and just principle of the law of nations ; 
and it is scarce supposable that the framers of the Constitution designed 
to abrogate it between States which were to remain as independent of each 
other, for all but National purposes, as they were before the Revolution. 
Certainly it was not intended to legitimate an assumption of ex- 
traterritorial jurisdiction which would confound all distinctive prin- 
ciples of separate sovereignty ; and there evidently was such an assump- 
tion in the proceedings under consideration. * * But I would perhaps 
do the jurisprudence of Louisiana injustice, did I treat its cognizance of 
the defendants as an act of usurpation. It makes no claim to extraterri- 
torial authority, but merely concludes the party in its own courts, and 
leaves the rest to the Constitution as carried out 'by the Act of Congress. 
When, however, a creditor asks us to give 'such a judgment what is in 
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truth an extraterritorial effect, he asks us to do what we will not, till we 
are compelled by a mandate of the Court in the last resort. 

In Weaver v. Boggs (1873), 3^ Md. 255, it was held that 
suit could not be maintained in the courts of Maryland 
upon a judgment of a court of Pennsylvania rendered upon 
returns of nihil to two successive writs of scire facias issued 
to revive a Pennsylvania judgment of more than twenty 
years' standing, where the defendant had for more than 
twenty years next before the issuing of the writs resided in 
Maryland, and out of the jurisdiction of the Court that ren- 
dered the judgment The Court said : 

It is well settled that a judgment obtained in a court of one State can- 
not be enforced in the courts and against a citizen of another, unless the 
court rendering the judgment has acquired jurisdiction over the defend- 
ant by actual service of process upon him, or by his voluntary appearance 
to the suit and submission to that jurisdiction. Such a judgment may be 
perfectly valid in the jurisdiction where rendered, and enforced there 
even against the property, effects, and credits of a non-resident defendant 
there situated, but it cannot be enforced or made the foundation of an 
action inanother State. A law which substitutes constructive for actual 
notice, is binding upon persons domiciled within the State where such 
law prevails, and as respects the property of others there situated, but 
can bind neither person nor property beyond its limits. This rule is 
based upon international law, and upon that natural protection which 
every country owes to its own citizens. It concedes the jurisdiction of the 
court to the extent of the State where the judgment is rendered, but upon 
the principle that it would be unjust to its own citizens to give effect to 
the judgments of a foreign tribunal against them when they had no 
opportunity of being heard, its validity is denied. 

Publicists concur that domicile generally determines the 
particular territorial jurisprudence to which every individual 
is subjected. As correctly said by Mr. Wharton, the nation- 
ality of our citizens is that of the United States, and by the 
laws of the United States they are bound in all matters in 
which the United States are sovereign ; but in other matters, 
their domicile is in the particular State, and that determines 
the applicatory territorial jurisprudence. A foreign judg- 
ment is impeachable for want of personal service within the 
jurisdiction of the defendant, this being internationally 
essential to jurisdiction in all cases in which the defendant 
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is not a subject of the State entering judgment, and it is 
competent for a defendant in an action on a judgment of a 
sister State, as in an action on a foreign judgment, to set up, 
as a defense, want of jurisdiction, in that he was not an in- 
habitant of the State rendering the judgment, and had not 
been served with process, and did not enter his appearance : 
Whart, Confl. Laws, §§ 32, 654, 660; Story, Conn. Laws, 
§§ 539, 54o, 586. 

John Benge was a citizen of Maryland when he executed 
this obligation. The subject-matter of the suit against him 
in Pennsylvania was merely the determination of his per- 
sonal liability, and it was necessary to the validity of the 
judgment at least elsewhere that it should appear from the 
record that he had been brought within the jurisdiction of 
the Pennsylvania court by service of process, or his volun- 
tary appearance, or that he had in some manner authorized 
the proceeding. By the bond in question he authorized 
"any attorney of any court of record in the State of New 
York, or any other State, to confess judgment against him 
(us) for the said sum, with release of errors," etc. But the 
record did not show, nor is it contended, that he was served 
with process, or voluntarily appeared, or that judgment was 
confessed by an attorney of any court of record of Pennsyl- 
vania. Upon its face, then, the judgment was invalid, and 
to be treated as such when offered in evidence in the Mary- 
land court. It is said, however, that the judgment was 
entered against Benge by a prothonotary, and that the pro- 
thonotary had power to do this under the statute of Penn- 
sylvania of February 24, 1806: Laws Pa. 1805-6, p. 347. 
This statute was proved as a fact upon the trial in Mary- 
land, and may be assumed to have authorized the action 
taken, though under Cannay v. Halstead (1873), 73 P a - 354, 
that may, perhaps, be doubtful. And it is argued that the 
statute, being in force at the time this instrument was exe- 
cuted, should be read into it and considered as forming a 
part of it, and therefore that John Benge had consented that 
judgment might be thus entered up against him without 
service of process or appearance in person or by attorney. 
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But we do not think that a citizen of another State than 
Pennsylvania can be thus presumptively held to knowledge 
and acceptance of particular statutes of the latter State. 
What Benge authorized was a confession of judgment by 
any attorney of any court of record in the State of New 
York or any other State, and he had a right to insist upon 
the letter of the authority conferred. By its terms, he did 
not consent to be bound by the local laws of every State in 
the Union relating to the rendition of judgment against 
their own citizens without service or appearance, but, on the 
contrary, made such appearance a condition of judgment. 
And even if judgment could have been entered against him, 
not being served and not appearing in each of the States of 
the Union, in accordance with the laws therein existing 
upon the subject, he could not be held liable upon such 
judgment in any other State than that in which it was so 
rendered, contrary to the laws and policy of such State. 
The courts of Maryland were not bound to hold this judg- 
ment as obligatory either on the ground of comity or of 
duty, thereby permitting the law of another State to over- 
ride their own. No color to any other view is given by our 
decisions in Johnson v. Elevator Co. (1886), 119 U. S. 388, 
400, and Hopkins v. Orr (1888), 124 Id. 510, cited for 
plaintiff in error. Those cases involved the rendition of 
judgments against sureties on restitution and appeal bonds if 
judgment went against their principals, and the sureties 
signed with reference to the particular statute under which 
each bond was given, nor did, nor could, any such question 
arise therein as that presented in the case at bar. 
Judgment affirmed. 

The principal case suggests for Tion 1. Full Faith and Credit shall 

consideration the question, how far be given in each State to the public 

and to what extent a judgment Acts, Records and judicial Proceed- 

confessed in one of the States of ings of every other State. And the 

the Union is binding upon the de- Congress may by general Laws 

fendant in the courts of a sister prescribe the manner in which such 

State, and an examination of the Acts, Records and Proceedings shall 

cases thereon. be proved, and the Effect thereof." 

Article IV of the Constitution of See also the Fourteenth Amend- 

the United States provides : "Sec- ment, Section 1, ante, page 69. 
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Statutory Provisions. 

Pursuant to the power given by 
the above Article of the Constitu- 
tion, Congress passed and the Pres- 
ident approved, on the twenty- 
sixth day of May, 1790, "An act 
to prescribe the mode in which the 
public Acts, Records, and judicial 
Proceedings in each State, shall be 
authenticated so as to take effect in 
every other State," as follows: 
[but note that the words in italic 
appear in Rev. Stat. U. S. 1 905 ; 
the words in roman are there 
omitted, the bracketed words being 
inserted in their place.] " Be it en- 
acted by the Senate and House of 
Representatives of the United States 
of America in Congress assembled, 
That the acts of the legislatures of 
the several states [legislature of any 
State or Territory, or of any coun- 
try subject to the jurisdiction of 
the United States,] shall be authen- 
ticated by having the seal of their 
respective states [seals of such 
State, Territory, or country,] 
affixed thereto: That the records 
and judicial proceedings of the 
courts of any State [or Territory] 
shall be proved or admitted in any 
other court within the United 
States, by the attestation of the 
clerk, and the seal of the court an- 
nexed, if there be a seal, together 
with a certificate of the judge, chief 
justice, or presiding magistrate, as 
the case may be, that the said attes- 
tation is in due form. And the 
said records and judicial proceed- 
ings [so] authenticated as aforesaid, 
shall have such faith and credit 
given to them in every court within 
the United States, as they have by 
law or usage in the courts of the 
State from whence the said records 
are or shall be [which they are] 
taken": 1 Stat, at Large, ch. 11, 
Vol,. XXX— 19 



page 122. 

On the twenty-seventh day of 
March, 1804, a supplementary act 
was passed, as follows : [here, too, 
it is to be observed that the words 
in italic appear in Rev. Stat. U. S. 
\ 906 ; the words in roman are there 
omitted, the bracketed words taking 
their place. ] 'Be it enacted by the 
Senate and House of Representa- 
tives of the United States of Amer- 
ica in Congress assembled, That 
from and after the passage of this 
Act, all records and exemplifica- 
tions of office books, which are or 
■may be kept in any public office of 
any State [or Territory, or of any 
country subject to the jurisdiction 
of the United States,] not apper- 
taining to a court, shall be proved 
or admitted in any other court or 
office in any other State, [Territory, 
or in any such country,] by the 
attestation of the keeper of the said 
records or books, and the seal of his 
office, thereto annexed, if there be a 
seal, together with a certificate of 
the presiding justice of the court of 
the county, [parish,] or district; as 
the case may be, in which such 
office \s or may be kept; or of the 
governor, the secretary of State, 
the chancellor or the keeper of the 
great seal of the State, [or Terri- 
tory, or country], that the [said] 
attestation is in due form, and by 
the proper officer [s]; and [If,] the 
said certificate, if [is] given by the 
presiding justice of a court, [it] 
shall be further authenticated, by 
the clerk or prothonotary of the 
said court, who shall certify under 
his hand and the seal of his office, 
that the said presiding justice is 
duly commissioned and qualified ; 
or if the said certificate be given 
by the governor, the secretary of 
State, the chancellor or keeper of 
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the great seal, it shall be under the 
great seal of the State, [Territory, 
or country aforesaid] in which the 
said certificate [it] is made. And 
the said records and exemplifica- 
tions, [so] authenticated as afore- 
said shall have such faith and credit 
given to them in every court and 
office within the United States, as 
they have by law or usage in the 
courts or offices of the State [Terri- 
tory, or country as aforesaid,]/ro?n 
whence the same are or shall be 
[which they are] taken. 

"Sec. 2. And be it further en- 
acted, That all the provisions of 
this Act, and the Act to which this 
is a supplement, shall apply as 
well to the public acts, records, 
office books, judicial proceedings, 
courts and offices of the respective 
territories of the United States, 
and countries subject to the juris- 
diction of the United States, as to 
the public acts, records, office 
books, judicial proceedings, courts 
and offices of the several States " : 
2 Stat, at Large, ch. 56, page 298. 

fudicial Construction. 

The construction to be placed 
upon the Fourth Article of the Con- 
stitution, and the Acts passed there- 
under, was considered by Justice 
Story, in Mills v. Duryee (1813), 
7 Cranch (11 U. S.) 481, where the 
question was, whether nil debet was 
a good plea to an action of debt 
brought in the courts of the Dis- 
trict of Columbia on a judgment 
rendered in a court of record of the 
State of New York : ' ' The decision 
of this question depends altogether 
upon the construction of the Con- 
stitution and the laws of the United 
States. * * The act declares that 
the record duly authenticated shall 
have such faith and credit as it has 
in the State court from whence it 
is taken. If in such court it has 



the faith and credit of evidence of 
the highest nature, viz : record evi- 
dence, it must have the same faith 
and credit in every other court. 
Congress have therefore declared 
the effect of the record by declaring 
what faith and credit shall be given 
to it. It remains only then to in- 
quire in every case what is the ef- 
fect of a judgment in the State 
where it is rendered. In the pres- 
ent case the defendant had full no- 
tice of the suit, for he was arrested 
and gave bail, and it is beyond all 
doubt that the judgment of the Su- 
preme Court of New York was con- 
clusive upon the parties in that 
State. It must therefore be con- 
clusive here also. * * The words 
of the Act * * extend ' to every 
court within the United States.'" 
The doctrine thus announced and 
the construction thus applied were 
approved of and affirmed by Chief 
Justice Marshau,, in Hampton v. 
M'Connel (1818), 3 Wheat. (16 U. 
S.) 234. 

It is, however, a well established 
principle of law, and it has been 
judiciously decided, not only by the 
State courts, but also by the Su- 
preme Court of the United States, 
notwithstanding the above provis- 
ions in the Constitution of the 
United States, and the Acts of Con- 
gress passed in pursuance thereof, 
that in order to make the judgment 
of a court binding upon a defend- 
ant, the court must have jurisdic- 
tion, and that the judgment ren- 
dered may be questioned by the 
defendant in a collateral proceeding, 
upon the ground of want of juris- 
diction over the person or subject 
matter of the action, and further 
that the judgment of the court of a 
sister State against a non-resident 
defendant in an action for money is 
invalid unless the defendant be per- 
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sonally served with the process of 
the court, or unless he appear to 
the action. Thus in D^Arcy v. 
Ketchum (1850), 11 How. (52 U. S.) 
165, Gossip and D'Arcy were sued, 
with others, by Ketchum in the 
Superior Court of the City of New 
York; Gossip being served with 
process, but not D'Arcy, who was a 
citizen of Louisiana. Judgment 
was rendered against both of them, 
and suit brought thereon against 
the defendant D'Arcy in the United 
States Circuit Court for the Dis- 
trict of Louisiana, by way of peti- 
tion, upon which the Court found 
against the defendant D'Arcy, who 
sued out a writ of error to the 
United States Supreme Court, 
where the judgment was reversed 
in an opinion by Justice Catron, 
who, after citing Section 1 of Article 
IV of the Constitution of the United 
States, the Act of May 26, 1790, and 
the case of Mills v. Duryee, supra, 
page 290, remarked : ' ' The inter- 
national law as it existed among 
the States in 1790, was that a judg- 
ment rendered in one State, assum- 
ing to bind the person of a citizen 
of another, was void within the for- 
eign State, when the defendant 
had not been served with process 
or voluntarily made defense, be- 
cause neither the legislative juris- 
diction, nor that of courts of justice 
had binding force. Subject to this 
established principle, Congress also 
legislated; and the question is, 
whether it was intended to over- 
throw this principle, and to declare 
a new rule, which would bind the 
citizens of one State to the laws of 
another ; as must be the case if the 
laws of New York bind this defend- 
ant in Louisiana. There was no 
evil in this part of the existing law, 
and no remedy called for, and in 
our opinion Congress did not in- 



tend to overthrow the old rule by 
the enactment that such faith and 
credit should be given to records of 
judgments as they had in the State 
where made." 

The doctrine is thus stated by 
Justice Curtis in The Lafayette In- 
surance Co. v. French et al. (1855), 
18 How. (59 U. S.) 404 : "Notwith- 
standing the Act of Congress, 
whenever an action is brought in 
one State on a judgment recovered 
in another, it is not enough to 
show it to be valid in the State 
where it was rendered ; it must 
also appear that the defendant was 
either personally within the juris- 
diction of the State, or had legal 
notice of the suit, and was in some 
way subject to its laws, so as to be 
bound to appear and contest the 
suit, or suffer a judgment by de- 
fault. In more general terms, the 
doctrine of this Court, as well as of 
the Courts of many of the States, is, 
that this Act of Congress was not 
designed to displace that principle 
of natural justice which requires a 
person to have notice of a suit be- 
fore he can be conclusively bound 
by its result ; nor those rules of 
public law which protect persons 
and property within one State from 
the exercise of jurisdiction over 
them by another. [This was a case 
where the laws of Ohio declared 
that service on the agent of a for- 
eign insurance company should be 
effectual as upon the principal. 
Such service was made and judg- 
ment obtained. Upon this judg- 
ment, a suit was begun in Indiana 
and the judgment held to be valid. 

So in Thompson v. Whitman 
(1873), 18 Wall. (85 U. S.) 457, 
where Whitman, a citizen of New 
York, sued Thompson, a citizen of 
New Jersey, in trespass for carry- 
ing away his sloop, the defendant 
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pleading justification under the 
"Oyster i,aw " of New Jersey 
(April 16, 1846), to which the plain- 
tiff took issue and challenged the 
jurisdiction of the justice. On 
the trial the defendant produced a 
record of the proceedings before 
the justices, stating that the seizure 
was made in New Jersey, and relied 
upon the Constitution and the Acts 
of Congress, asserting that the 
record was conclusive both as to 
the jurisdiction and the merits of 
the case. The Court, however, 
held that the record was only 
prima facie evidence of the facts 
therein stated. To this the defend- 
ant excepted, and Justice Bradley 
in affirming the Court below, 
quoted the language of Chief Jus- 
tice Marshaij, in Rose v. Himely 
(1808), 4 Cranch (8 U. SO269, that, 
" Upon principle, it would seem 
that the operation of every judg- 
ment must depend on the power of 
the Court to render that judgment ; 
or in other words, on its jurisdic- 
tion over the subject matter which 
it has determined. In some cases 
that jurisdiction unquestionably de- 
pends as well on the state of the 
thing, as on the constitution of the 
court. If by any means whatever 
a prize court should be induced to 
condemn, as prize of war, a vessel 
•which was never captured, it could 
not be contended that this con- 
demnation operated a change of 
property. Upon principle, then, 
it would seem that, to a certain ex- 
tent, the capacity of the court to 
act upon the thing condemned, 
arising from its being within, or 
without their jurisdiction as well as 
the constitution of the court, may 
be considered by that tribunal 
which is to decide upon the effect 
of the sentence." Justice Bradley 
also quoted Chief Justice Beasley 



ii Mackay et al. v. Gordon et al. 
(1870), 34 N. J. I<aw 286, as follows: 
" Every independent government 
is at iiberty to prescribe its own 
methods of judicial process, and to 
declare by what forms parties shall 
be brought before its tribunals. 
But, in the exercise of this power, 
no government, if it desires extra- 
territorial recognition of its acts 
can violate those rights which are 
universally esteemed fundamental 
and essential to society. Thus a 
judgment by the court of a State 
against a citizen of such State, in 
his absen;e, and without any no- 
tice, express or implied, would, it 
is presumed, be regarded in every 
external jurisdiction as absolutely 
void and unenforceable. Such 
would certainly be the case if such 
judgment was so rendered against 
the citizen of a foreign State." 

To these sentiments Justice BRAD- 
LEY added, that " On the whole, we 
think it clear that the jurisdiction 
of the Court by which a judgment 
is rendered in any State, may be 
questioned in a collateral proceed- 
ing in another State, notwithstand- 
ing the provision of the Fourth Ar- 
ticle of the Constitution and the 
law of 1790, and notwithstanding 
the averments contained in the 
record itself." 

In Pennoyer v. Neff (1877), 5 
Otto (95 U. S.) 714, suit was brought 
to recover possession of a tract of 
land, the plaintiff claiming title by 
a patent from the United States, 
and the defendant under a sheriff's 
deed made upon a sale of the prop- 
erty on execution issued under a 
judgment recovered against the 
plaintiff, upon the validity of which 
judgment the case turned. It 
appeared that the defendant in 
such action, the plaintiff here, 
being at the time a non-resident of 
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the State, was not personally 
served with the process, and not 
appearing, judgment was taken 
upon his default in not answering 
upon service by publication. In 
the course of the opinion, Justice 
Field said : "The force and effect 
of judgments rendered against non- 
residents without personal service 
of process upon them, or their 
voluntary appearance, have been 
the subject of frequent considera- 
tion in the courts of the United 
States and of the several States, as 
attempts have been made to enforce 
such judgments in States other 
than those in which they were 
rendered, under the provisions of 
the Constitution requiring that ' full 
faith and credit shall be given in 
each State to the public acts, 
records, and judicial proceedings 
of every other State;' and the act 
of Congress providing for the 
mode of authenticating such acts, 
records and proceedings, and de- 
claring that, when thus authenti- 
cated, ' they shall hive such faith 
and credit given to them in every 
court within the United States as 
they have by law or usuge in the 
courts of the State from which 
they are or shall be taken.' In the 
earlier cases, it was supposed that 
the act gave to all judgments the 
same effect in other States which 
they had by law in the State where 
rendered. But this view was after- 
wards qualified so as to make the 
act applicable only when the Court 
rendering the judgment had juris- 
diction of the parties and of the 
subject matter, and not to preclude 
an inquiry into the jurisdiction of 
the Court in which the judgment 
was rendered, or the right of the 
State itself to exercise authority 
over the person or the subjeet mat- 
ter." After citing and approving 



the cases of D'Arcy v. Ketchum 
and Thompson v. Whitman, supra, 
the learned Judge continued : "In 
all cases brought in the State and 
Federal Courts, where attempts 
have been made under the act of 
Congress to give effect in one State 
to personal judgments rendered in 
another State against non-residents, 
without service upon them, or 
upon substituted service by publi- 
cation, or in some other form, it 
has been held, without an excep- 
tion, so far as we are aware, that 
such judgments were without any 
binding force, except as to prop- 
erty, or interests in property, 
within the State, to reach and 
affect which was the object of the 
action in which the judgment was 
rendered, and which property was 
brought under control of the Court 
in connection with the process 
against the person. The proceed- 
ing in such case, though in the 
form of a personal action, has been 
uniformly treated, where service 
was not obtained, and the party 
did not voluntarily appear, as effect- 
ual and binding merely as a pro- 
ceeding in rem, and as having no 
operation beyond the disposition of 
the property or some interest 
therein. * * Since the adoption 
of the Fourteenth Amendment to 
the Federal Constitution, the valid- 
ity of such judgments may be di- 
rectly questioned, and their enforce- 
ment in the State resisted on the 
ground that proceedings in a Court 
of justice to determine the per- 
sonal rights and obligations of 
parties over whom the Court has 
no jurisdiction, do not constitute 
due process of law. Whatever 
difficulty may be experienced in 
giving to these terms a definition 
which will embrace every permis- 
sible exertion of power affecting 



294 



GROVER & BAKER S. M. CO. V. RADCUFFE. 



private rights, and exclude such as 
is forbidden, there can be no doubt 
of their meaning when applied to 
judicial proceedings. They then 
mean a course of legal proceedings 
according to those rules and prin- 
ciples which have been established 
in our systems of jurisprudence for 
the protection and enforcement of 
private rights. To give such pro- 
ceedings any validity, there must 
be a tribunal competent by its con- 
stitution — that is, by the law of its 
creation — to pass upon the subject 
matter of the suit ; and, if that in- 
volves merely a determination of 
the personal liability cf the defend- 
ant, he must be brought within its 
jurisdiction by service of process 
within the State, or his voluntary 
appearance. Except in cases affect- 
ing the personal status of the 
plaintiff, and cases in which that 
mode of service may be considered 
to have been assented to in ad- 
vance, as hereinafter mentioned, 
the substituted service of process 
by publication, allowed by the * * 
laws in other States, where actions 
are brought against non-residents, 
is effectual only where, in connec- 
tion with process against the person 
for commencing the action, prop- 
erty in the State is brought under 
the control of the court, and sub- 
jected to its disposition by process 
adapted to that purpose, or where 
judgment is sought as a means of 
reaching such property or affecting 
some interest therein ; in other 
words, where the action is in the 
nature of a proceeding in rem. As 
stated by Cooley in his treatise 
on Constitutional Limitations [3d 
ed. 405 ; 6th ed. 499], for any 
other purpose than to subject the 
property of a non-resident to valid 
claims against him in the State 
' due process of law would require 



appearance or personal service be- 
fore the defendant would be per- 
sonally bound by any judgment 
rendered.' " After stating that the 
Court did ' ' not mean to assert, 
* * that a State may not author- 
ize proceedings to determine the 
status of one of its citizens towards 
a non-resident, which would be 
binding within the State, though 
made without service of process or 
personal notice to the non-resi- 
dent," he remarked: "Neither do 
we mean to assert that a State may 
not require a non-resident entering 
into a partnership or association 
within its limits, or making con- 
tracts enforceable there, to appoint 
an agent or representative in the 
State to receive service of process 
and notice in legal proceedings in- 
stituted with respect to such part- 
nership, association, or contracts, 
or to designate a place where such 
service may be made and notice 
given, and provide upon their fail- 
ure, to make such appointment or 
to designate such place that service 
may be made upon a public officer 
designated for that purpose, or in 
some other prescribed way, and 
that judgments rendered upon such 
service may not be binding upon 
the non-resident, both within and 
without the State." 

Confessed Judgments. 

From the above, the question 
presents itself, do the rules and 
doctrines established by the fore- 
going cases apply to a judgment 
confessed by virtue of a warrant or 
power of attorney when the defend- 
ant, a non-resident of the State 
wherein the judgment is entered, 
has neither been served with pro- 
cess or voluntarily appeared in the 
action ? The point does not, except 
as appears by the principal case seem 
to have been decided by the Su- 
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preme Court of the United States, 
nor do the opinions therein de- 
livered contain any dicta directly 
in point. It is., however, submitted 
that the above decisions, when read 
in conjunction with the principal 
case, show that every defendant 
must be brought within the juris- 
diction of the Court either by per- 
sonal service of the process upon 
him, or voluntary appearance by 
him, otherwise the judgment will 
have no binding effect in a sister 
State, and that the Act of Congress 
has no effect upon this general 
principle of international law as it 
existed between the States prior to 
the passing of the Act : D'Arcy v. 
Ketchum, supra. Moreover the 
Courts have said, that although 
each independent government may 
prescribe its own method of 
judicial process, yet it cannot by so 
doing (if its acts are to be recog- 
nized out of its jurisdiction, that is 
to say, in the Courts of a sister 
State) infringe upon those rights 
which are universally esteemed es- 
sential to society: Thompson v. 
Whitman, supra ; Mackay et at. v. 
Gordon et al., supra. 

Due Process of Law. 

Further, the courts have said, 
that if the personal liability of the 
defendant is involved, there must 
be a judicial proceeding within the 
meaning of the phrase ' ' due process 
of law " as used in the Fourteenth 
Amendment of the Constitution of 
the United States ; in other words, 
there must be service of process 
within the State, or voluntary ap- 
pearance: Pennoyerv. Neff, supra. 
To use the language of Justice 
Curtis in The Lafayette Insurance 
Co.v. French et at., supra, the de- 
fendant must be "in some way 
subject to its [the State's] laws, so 
as to be bound to appear and con- 



test the suit, or suffer a judgment 
by default." The dissenting opin- 
ion of Justice Depue in Elasser v. 
Haines (1889), 52 N. J. Law 10, 
infra, adopts this rule. 

These doctrines naturally lead to 
the consideration of the question : 
Has a defendant who has executed 
a warrant of attorney or other in- 
strument authorizing the entry and 
confession of a judgment against 
him, assented to, and brought him- 
self within the jurisdiction of the 
court in such a manner as will 
estop him from inquiring into the 
jurisdiction on the ground of want 
of service or non-appearance ? The 
Supreme Court of the United States 
has held that "The States * * 
are left to regulate trials in their 
own way;" that "due process of 
law is process due according to the 
law of the land;" and that "this 
process in the States is regulated 
by the law of the State": Chief 
Justice WaiTE in Walker v. 
Sauvinet (1875), 2 Otto (92 U. S.) 
90. And it has further been de- 
cided that " the words due process 
of law * * do not necessarily 
imply a regular proceeding in a 
court of justice, or after the manner 
of such courts": Murray' s Lessee 
et al. v. The Hoboken Land ana 
Improvement Co. (1855), 18 How. 
(59 U. S.) 272; Davidson v. New 
Orleans (1877), 6 Otto (96 U. S.) 
97 ; Ex parte Wall (1882), 17 Otto 
(107 U. S.) 265. 

There can be no doubt, therefore, 
but that under a State statute mak- 
ing such confessions legal, and 
authorizing such a method of pro- 
cedure, judgments thus entered are 
valid and binding upon the defend- 
ant in the courts of such State. 
Yet a distinction has been drawn 
between the effect of a judgment 
rendered under such circumstances. 
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that is to say, under local laws, in 
its own, and in the courts of a 
sister State. This is shown from 
the opinion of Chief Justice FuiAER 
in the principal case, supra, page 
284, wherein he refers to the Penn- 
sylvania case of Steel v. Smith 
(1844), 7 W. & S. (Pa.) 447, and 
cites the language of Chief Justice 
Gibson: "That a judgment is 
always regular, when there has 
been an appearance by attorney, 
with or without warrant, and that 
it cannot be impeached collaterally 
for anything but fraud or collusion, 
is a municipal principle, and not 
an international one having place 
ih a. question of State jurisdiction 
or sovereignty." Therefore, al- 
though such proceedings may be 
" due process of law," and valid in 
their own State, the same principle 
would seem to apply, and it is sub- 
mitted that though they may be 
conclusive under their local laws, 
they are not so in the courts of a 
sister State, and may be attacked 
collaterally in the same manner as 
other judgments when sought to 
be enforced in another State. ' ' No 
sovereignty," says Mr. Story in 
his work on Conflict of Laws, ch. 
14. §539. 8th ed., page 754, "can 
extend its process beyond its own 
territorial limits to subject other 
persons or property to its judicial 
decisions. Every exertion of au- 
thority beyond this limit is a mere 
nullity, and incapable of binding 
such persons or property in any 
other tribunal." The same prin- 
ciple is stated by Chief Justice 
Gibson in Steel v. Smith (1844), 
7 W. & S. (Pa.) 451, in speaking of 
the Constitutional provisions and 
the Act of Congress: "It seems, 
then, that it was not intended to 
efface the lines of territorial juris- ' 
diction for the origination .of pro- 



cess, but only to give extra-terri- 
torial effect to judgments of tri- 
bunals having jurisdiction of the 
person or the property in the first 
instance." 

Local Decisions. 

The decisions of the State courts 
upon the question of the extra- 
territorial effect of a judgment con- 
fessed under a warrant or power of 
attorney in the courts of one State, 
although few in number, are not in 
harmony. They have mostly arisen 
upon judgments confessed and 
entered under the Penns3'lvania 
Statute of February 24, 1806, supra, 
page 282. 

The cases hereinafter set forth 
show that in the courts of the follow- 
ing States, such judgments, if valid, 
according to the laws of the State 
in whose courts they are rendered, 
without service of process on, or 
voluntary appearance by the de- 
fendant, are entitled to the same 
force and validity in the courts of 
a sister State: Alabama (infra, 
page 297), Arkansas (300), Kansas 
(301), Missouri (303), Nebraska 
(304), New Jersey (305), in pro- 
ceeding upon scire facias under 
special bail, though not without 
dissent; Ohio (309), West Virginia 
(310), Wisconsin (311). 

Scire Facias against Special Bail. 

A distinction has been drawn be- 
tween the proceedings upon a writ 
of scire facias in special bail, and 
the^case of proceedings in an origi- 
nal suit, as the defendant in the 
former case is presumed to know 
and be acquainted with the record 
and with the extent of his under- 
taking, while the defendant in the 
latter does not know the record, 
and is no party thereto without no- 
tice, the Court holding that in the 
latter, the defendant could not be 
affected without notice : Delano v. 
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Jopling (1822), 1 Litt. (Ky.) 117. 
The action in this case was for 
debt founded upon a judgment ren- 
dered in the State of Virginia, and 
the opinion of the Court showed : 
"that the defendant was special 
bail for another, in a suit brought 
against that person, and judgment 
was rendered against him ; that two 
writs of scire facias were then issued 
against the now defendant, the first 
of which was returned not found 
and no inhabitant in my bailiwick ; 
the second was returned no inhab- 
itant in my bailiwick; and then 
the judgment was rendered against 
the special bail. * * * That a 
judgment rendered against a de* 
fendant in any original suit, requir- 
ing the service of process, is void, 
without such service, is a proposi- 
tion to which we could not long 
hesitate assent. * * But to this 
general rule, like all others, there 
may be well founded exceptions ; 
and the inquiry here is, ought not 
the case of scire facias against 
special bail, to be one. * * This 
being the judgment of a sister State, 
by the Constitution of the United 
States, and the decision of this 
Court thereupon, * * it is en- 
titled to the same credence here, 
as it would be in the State from 
whence it came. * * Very satis- 
factory reasons may be given why 
a judgment on scire facias, after 
unsuccessful diligence to find the 
defendant, may be rendered. In 
an original suit, the defendant may 
not know of the record, and he is 
no party until notice be given him, 
and therefore a judgment without 
such notice, ought not to affect 
him. A special bail cannot be a 
stranger to the original record. He 
must be presumed to be acquainted 
with it, and with the extent of his 
undertaking. * * There is, there- 



fore, no necessity of taking the 
same care to bring him into court, 
in order to subject him to his 
undertaking, as there is with re- 
gard to defendants in original 
actions, where the matters in con- 
troversy are entirely en pais, and 
have never been settled, or ascer- 
tained by judicial determinatiou. " 

fudgment without Personal Ser- 
vice. 

In Alabama, it has been held with 
respect to foreign or sister State 
judgments, "that where the pro- 
ceedings appear to have been con- 
ducted conformably to the laws of 
the State in which they were had, 
defense for want of jurisdiction in 
the court either over the subject 
matter in contest, or the person of 
the defendant, can only be made by 
special plea in bar": Hunt & 
Condry v. Mayfield (1829), 2 Stew. 
(Ala.) 124. From this case it 
would appear that, if the judgment, 
be it by confession or otherwise, is 
valid and binding upon the defend- 
ant in the courts of the State where 
it is rendered, he cannot take ob- 
jection to, or avoid, it, excepting in 
the mannerindicated, and therefore 
unless he has a defense pleadable in 
bar, the courts of that State will 
uphold the judgment. In the case 
just mentioned, the action was 
brought by Hunt & Condry against 
Mayfield on a judgment against 
him in the courts of Tennessee, 
founded upon exemplifications of 
the record of such recovery, the de- 
fendant pleading nul tiel record. 
The plaintiffs, sureties for the pay- 
ment of money by the defendant, 
being obliged to pay by suit and 
judgment against them, sought to 
recover the amount from their 
principal, the defendant, who was 
not served with process and entered 
no appearance. In the opinion of 
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the Court in favor of the judgment, 
Judge Saffoi,d said . ' ' The bill of 
exceptions * * presents for con- 
sideration a question of consider- 
able magnitude. * * The ques- 
tion relates to the effect of a judg- 
ment obtained in a sister State, 
against a defendant residing out of 
the same, and where there has been 
no personal service of the process. 
* * It is not our intention to ex- 
tend the rule of decision in this 
case beyond the principles neces- 
sarily involved in it ; or to declare 
the kind or nature of defense which 
would be available against a judg- 
ment rendered in a different State 
or nation, where there has been 
personal service of process, the 
proceedings conformable to . the 
laws of the country, and the record 
certified in due form. Here there 
was no personal service of the pro- 
cess, or appearance by the defend- 
ant which would have been tanta- 
mount to actual notice ; the Court 
appears to have proceeded accord- 
ing to the law of that State, upon 
the ground of constructive notice, 
arising from the facts, that the de- 
fendant was the principal debtor in 
the note * * the plaintiffs his 
sureties, and that they had paid 
and satisfied the same, after judg- 
ment obtained against them as such, 
in that State. This recovery ap- 
pears to have been authorized by 
the law of that State, and in the 
form pursued. ' ' 

It has been contended that the 
signature of the defendant to the 
warrant or power of attorney was 
but a mere admission of the debt, 
which could not be given in evi- 
dence, and that the defendant must 
have an opportunity of pleading 
thereto. But the court found that 
the signature in that particular case, 
which was upon the petition filed 



in the court, was equivalent to per- 
sonal service, and to a confession 
in open court: Nunn v. Sturges 
et al. (i860), 22 Ark. 389. Here, 
upon a judgment against Nunn 
in Louisiana, Mrs. Sturges and 
her husband brought an action 
of debt in the Circuit Court of 
Drew County, in this State, in 
which judgment was given against 
Nunn, who now sued out a writ of 
error for reversal of such judgment. 
Nunn pleaded want of notice of 
the action in the Louisiana court, 
and to the jurisdiction. It appeared 
that upon the petition filed in the 
Louisiana court was endorsed an 
acceptance of service, waiver of 
the formality of citation, and also 
a confession of judgment in favor 
of Mrs. Sturges. Upon the pro- 
duction of this endorsement, signed 
by Nunn, the Court gave judg- 
ment. The objection taken to the 
judgment was, that the endorse- 
ment was but an admission of the 
debt, which could not be used in 
evidence, and that an opportunity 
of denying the signature, or of 
pleading thereto, ought to have 
been offered. In upholding the 
judgment, Justice Fairchilb re- 
marked : ' ' Every tiling upon the 
face of the transcript of the judg- 
ment shows that it was obtained in 
a different proceeding from any 
suit that is conducted according to 
the observances of our Courts, or 
the practice of the common law. 
And as the Court was evidently 
one of superior or general jurisdic- 
tion, one that must be taken in the 
absence of proof to the contrary, 
to have had jurisdiction of the sub- 
ject matter of the suit, we must 
take it for granted, that it would 
not have proceeded to render judg- 
ment without first obtaining juris- 
diction of the person of the debtor, 
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the action appearing to be a per- 
sonal action. It also appears that 
the Court considered the endorse- 
ment equivalent to personal service, 
and to a confession of judgment, in 
open Court, and -we must presume 
that the Court acted according to 
law. * * We cannot judicially 
act upon suspicion, information, or 
personal knowledge of the law of 
Louisiana, but comity, good sense, 
and law require us to presume that 
its Courts would not exercise juris- 
diction over the person of a defend- 
ant, unless that jurisdiction was 
acquired by reasons known to its 
law ; and especially when we see 
an acknowledgment of the defend- 
ant, which is acted on as good per- 
sonal service, and which could 
have been made for nothing else, 
than to submit himself to the juris- 
diction of the Court, and which is 
an actual acknowledgment that the 
plaintiff was seeking to obtain 
judgment against him. * * We 
cannot say but that the judgment 
in Louisiana against Nunn would 
be there held as a judgment upon 
good notice ; we believe that the 
Court acted as having jurisdiction 
of his person, that the judgment 
was not void there, and must con- 
sequently be held to have deter- 
mined that Nunn was indebted. 
* * The cases * * hold that 
a judgment of another State, must 
have the same effect here, as where 
rendered, unless the party denies 
actual notice of the suit or appear- 
ance thereto, or that, as a non-resi- 
dent of the State, he was not sub- 
ject to special statutory modes of 
notice, that have no extra-territorial 
force." 

So the courts have held that the 
defendant, by his act in giving such 
power, has submitted himself to the 
jurisdiction, and is just as much 



within the power 6f the court as 
the plaintiff, and that if a resident 
of the State wherein the judgment 
is obtained at the time of executing 
the warrant of attorney, he must be 
presumed to know the law of that 
State : Ritter et al. v. Hoffman 
(1886), 35 Kan. 215, infra. 

In Weaver v. Boggs (1873), 38 
Md. 255, cited and relied upon in 
the principal case, supra, page 286, 
judgment was rendered in Pennsyl- 
vania upon two successive writs of 
scire facias issued to revive a judg- 
ment of that State of over twenty 
years old, the defendant having for 
more than that period resided out 
of the State, and without the juris- 
diction of the Pennsylvania courts. 
In reversing the plaintiff's judg- 
ment, Justice Miller said: "We 
find there is in that State [Pennsyl- 
vania] no period of limitations pre- 
scribed by statute for the bringing 
of actions upon judgments, yet it 
has been distinctly announced as 
the law there, that if a judgment 
be suffered to stand for twenty 
years, with no steps in the mean- 
time taken to revive it or keep it 
alive, in part payment and no ex- 
planation or accounting for the 
delay, it is presumed to be satisfied, 
and in such case that presumption 
is a presumption of law, and the 
fact of actual payment and satisfac- 
tion is not to be submitted as an 
open question for the belief of a 
jury. We have neither seen nor 
been referred to any decisions of 
the Courts of that State establish- 
ing the law differently." After 
stating the general principle of law 
upon the enforcement of judg- 
ments of the courts of one State in 
those of another, as quoted by the 
Chief Justice in the principal case, 
supra, page 286, Justice Miller 
continued : " This doctrine is in no 
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wise affected by the provisions of 
the Constitution of the United 
States and the Acts of Congress 
passed in pursuance thereof. * * 
This rule has been enforced in 
numerous instances and against 
judgments obtained without notice 
under various laws and in various 
modes. Its application is to be 
determined by the circumstances 
of each case as it arises. No de- 
cision has been cited applying the 
rule to a judgment of revivor or 
fiat on returns of nihil, without 
actual service or notice, to writs of 
scire facias issued and returned 
while the defendant was a citizen 
and resident of another State, where 
jurisdiction to render the original 
judgment was duly acquired by 
service of process upon him. * * 
That the judgment on the scire 
facias was rendered without actual 
notice or service of the writ cannot 
be disputed, and whatever force 
there may be in the argument that 
a scire fanas is a judicial, and not 
an original writ, and that when a 
defendant has once been summoned 
to attend a court he is never dis- 
charged from the obligation to be 
there and respond to its orders, 
until he has been formally dis- 
charged without day, or has satis- 
fied the duties imposed upon him 
by the judgment, when applied to 
a case where the scire facias is 
issued before the presumption of 
satisfaction of the judgment from 
lapse of time has arisen, it has 
none when applied to a case like 
this." 

Validity of Confessed Judgments. 

In Arkansas, it would seem that 
they would be valid, unless the de- 
fendant denies actual notice of the 
suitor appearance thereto, or shows 
that as a non-resident of the State 
wherein the judgment is rendered, 



he was not subject to special modes 
of notice which have no extra-terri- 
torial effect: Nunn v. St urges et 
al. (i860), 22 Ark. 389, supra. 

In Crafts v. Clark (1874), 38 la. 
237, the action was upon a judg- 
ment of the Court of Common 
Pleas of Greene County, Pennsyl- 
vania, in favor of one Hufty, against 
the defendant Clark, upon his 
promissory note with warrant of 
attorney empowering any attorney 
in Greene County to confess judg- 
ment. In holding the judgment 
valid in the State of Iowa, Justice 
Day said: "The note contains a 
power of attorney authorizing any 
attorney to confess judgment for 
the amount thereof with costs. 
The Act of the Legislature of 
Pennsylvania authorized the pro- 
thonotary to enter the judgment. 
The proof shows that it is custo- 
mary and proper, in the State of 
Pennsylvania, to enter such instru- 
ment before the instrument ma- 
tures. The power of attorney to 
confess judgment gave the Court 
jurisdiction over the person of de- 
fendant. And under the usage and 
practice in the Pennsylvania courts, 
the subject matter was also within 
the jurisdiction of the Court." 

In Patterson et al. v. State of 
Indiana (1850), 2 G. Greene (la.) 
492, the judgment was recovered in 
Indiana on a note with warrant of 
attorney to confess judgment, and 
by the present action sought to be 
enforced in the State of Iowa. The 
warrant of attorney was somewhat 
special in its terms as it empowered 
the attorney to appear, "and to 
waive the issuing and service of 
process, and enter his appearance, 
and waive a declaration in debt 
* * and confess said action." In 
upholding such judgment Chief 
Justice Williams said: "By the 
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power, which authorized the ap- 
pearance by attorney, and which 
was duly proved before confession, 
the Court had jurisdiction of the 
persons of the defendants ; the sub- 
ject matter was also such, that it 
was clearly within the jurisdiction 
of the Court by which the judgment 
was rendered." 

In the later case, however, of 
Hamilton v. Schoenberger et al. 
(1877), 47 la. 385 ; s. c. 18 Amer- 
ican Law Register 263, the 
petition alleged that the plaintiff, 
residing in Pennsylvania, had exe- 
cuted his promissory note to the 
defendants, with warrant of attor- 
ney empowering any attorney of 
any court of record within the 
United States or elsewhere, to 
appear for and confess judgment 
against the plaintiff. Subsequently 
the defendants claimed judgment 
on the said note, and an attorney 
of the Benton District Court ap- 
peared and filed a confession of 
judgment for the plaintiff in this 
suit, the defendant below, whereon 
judgment was entered against him. 
The plaintiff contended that at the 
time of the confession of the judg- 
ment he was a resident of Pennsyl- 
vania, and never authorized the 
attorney to appear for him except 
by the power in the note. To this 
petition the defendants demurred, 
and in affirming the order by which 
the demurrer was overruled and 
the judgment cancelled, Chief Jus- 
tice Day said: "It is claimed by 
appellant that the principles of the 
common law, authorizing a warrant 
of attorney to confess judgment 
are in force in this State, and that 
the provisions of our Code respect- 
ing the recovery of judgment by 
action and confession of judgment 
are merely cumulative. We do 
not think this proposition is cor- 



rect. * * So far as we are 
advised, it has never been the 
understanding of the profession nor 
of the business community in this 
State that warrants of attorney to 
confess judgment had any place in 
our law. * * Parties cannot by 
contract made in another State 
engraft upon our procedure here 
remedies which our laws do not 
contemplate nor authorize." 

In Ritter et al. v. Hoffman 
(1886), 35 Kan. 215, Hoffman as 
Sheriff of Columbia County, Penn- 
sylvania, levied an execution upon 
certain property of the defendants, 
on behalf of Ritter. The property 
was claimed by another, and there 
being an uncertainty in the matter, 
Ritter and his father gave Hoffman 
an indemnity bond, with a confes- 
sion of judgment. The property 
levied upon was sold by Hoffman, 
who was subsequently held liable 
for its value, and now sought to en- 
force his judgment for indemnity 
against the Ritters. At the time of 
the signing of the indemnity bond 
the Ritters resided in Pennsylvania, 
but afterwards removed to Kansas, 
where Hoffman now sought to en- 
force his confessed judgment. In 
holding the judgment valid and en- 
forceable in Kansas, Justice Valen- 
tine said : "According to the evi- 
dence introduced on the trial of 
this case, the judgment rendered in 
Pennsylvania is absolutely good 
and valid in the State of Pennsyl- 
vania ; and according to the decis- 
ions rendered in Pennsylvania, we 
would also think that the judgment 
is also good and valid. A valid 
judgment may be rendered in Penn- 
sylvania upon a confession, as this 
was, withoutsummons orpleadings, 
and by the clerk of the court in va- 
cation, or by the prothonotary, as 
the clerk is called in Pennsylvania. 
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It may be rendered merely upon 
the personal appearance and con- 
fession of the defendant himself, 
or upon the appearance and con- 
fession for the defendant by an at- 
torney at law, duly authorized in 
writing to do so by the defendant, 
or upon a confession contained in 
a written instrument executed by 
the defendant, without any appear- 
ance by the defendant himself or 
any person for him, but merely at 
the request of the holder of such 
instrument; and the judgment 
thus rendered may be upon a debt 
due, or for an agreed amount to se- 
cure a future or contingent liability, 
or unascertained and unliquidated 
damages. * * We think the 
only question for us to determine 
in this case is, whether the judg- 
ment rendered in Pennsylvania is 
equally as good in Kansas, as it is 
in Pennsylvania. If it was ren- 
dered without jurisdiction person- 
ally of the defendants, of course it 
would be void in Kansas ; but if it 
was rendered with such jurisdic- 
tion, then it would be equally as 
good and valid in Kansas as it is in 
Pennsylvania, for under 1 1, Article 
IV, of the Federal Constitution, 
' full faith and credit shall be given 
in each State to the public acts, 
records and judicial proceedings of 
every other State.' " With regard 
to the defendants' objections, inter 
alia, that no summons was ever is- 
suei, and no appearance ever made 
by either of the defendants ; that 
they were in Kansas and not in 
Pennsylvania at the time the judg- 
ment was rendered, the same 
learned Judge said : ' ' Under the 
laws of Pennsylvania, as shown by 
the evidence, parol and statutory, 
we think the Pennsylvania Court 
rendering the judgment in the pres- 
ent case had jurisdiction of the per- 



sons of the defendants. It is not 
necessary in all cases that a sum- 
mons should be issued and served 
upon the party to the action in or- 
der to give the Court jurisdiction 
over him personally. A summons is 
never issued against a plaintiff, and 
still the court has the same jurisdic- 
tion of the plaintiff that it has of 
the defendant. A volunt. ry appear- 
ance in the coxtrt is all that is re- 
quired of either the plaintiff or the 
defendant. Neither is it necessary 
that the appearance of the person 
should be in person. It may be by 
attorney. In many cases neither 
the plaintiff nor the defendant ever 
appear personally in the Court, and 
yet the court may have ample juris- 
diction of both. A plaintiff, by the 
voluntary appearance of his author- 
ized counsel, may give such per- 
sonal jurisdiction of his person to 
the court that a personal judgment 
rendered against him would be 
valid everywhere in the United 
States, although he never in fact 
made any personal appearance in 
the court, nor even been in the 
State where such court w T as held, 
or such judgment rendered. He 
has given such jurisdiction by 
simply authorizing an attorney to 
appear for him, and by the appear- 
ance of such attorney in the case. 
* * When the defendants exe- 
cuted the instrument in writing, 
confessing judgment, and upon 
which the Pennsylvania judgment 
was rendered, they were bound to 
know what the laws of Pennsyl- 
vania were, and such laws became 
part of their contract, aud by their 
contract they surrendered jurisdic- 
tion of themselves to the courts of 
Pennsylvania." 

In Maryland, they will not be 
enforced unless ■ the defendant be 
brought within the jurisdiction of 
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the court by personal service or 
voluntary appearance: Weaver v. 
Boggs(ifyi), 38 Md. 255, supra. 

In Harness v. Green's Adminis- 
trator (1854), 19 Mo. 323, the plain- 
tiff exhibited a demand in the 
Probate Court of Daviess County, 
against the estate of Green, de- 
ceased, which was allowed and 
classed, and the administrator ap- 
pealed to the Circuit Court, where, 
upon the trial, the transcript of a 
record from the Circuit Superior 
Court of Hardy County, Virginia, 
showing a judgment against the in- 
testate, Green, was presented by 
the plaintiff, objected to by the 
defendant, but admitted by the 
Court, who allowed the claim 
against the estate. In affirming the 
decision, Judge Gambia remarked : 
"The only question which has 
been presented for our considera- 
tion is, whether the transcript 
shows a judgment by the Virginia 
Court. * * In looking at the 
transcript, we are satisfied that the 
judgment is to be taken to be the 
judgment of the court rendered 
upon a confession made in the 
clerk's office. What the provisions 
of the Virginia law may be, in re- 
lation to the practice in such cases, 
we cannot know, as they are not 
before us, and therefore we look 
only at the transcript itself." 

Randolph et at. v. Keiler (1855), 
21 Mo. 557, was a suit upon a judg- 
ment of the Inferior Court of Com- 
mon Pleas of Sussex County, in 
the State of New Jersey. The judg- 
ment was confessed by virtue of a 
power given by the debtor. In up- 
holding the judgment, Judge Ry- 
LAND said: "There can be no 
doubt of the effect of this judgment 
in the State of New Jersey. The 
proceeding is one regulated by 
their Statute alone ; ■ it is one 



founded on what is called a judg- 
ment bond. The obligor in the 
bond empowers any attorney of 
any court of record to enter and 
confess judgment against him for 
the debt and costs of suit. * * 
The exemplification of the record 
shows all the necessary acts have 
been done. * * Now no matter 
how general the terms of the power 
of attorney be to confess judgment, 
it can only be confessed on such 
bonds and under such powers as 
are embraced by the Statute au- 
thorizing the proceeding ; that is in 
the State of New Jersey only. But 
when thus confessed in that State, 
the judgment there is declared to be 
quite as good and effectual, to all 
intents and purposes, as judgments 
entered by confession in the man- 
ner practiced before the Statute 
was enacted. Now giving to this 
judgment the effect of any regularly 
confessed judgment of the courts of 
New Jersey, we see at once that 
the plaintiffs are entitled to re- 
cover." In this case it would ap- 
pear that the power or warrant of 
attorney, pursuant to which the 
judgment was signed, was dated 
from Easton, in the State of Penn- 
sylvania, and empowered any at- 
torney of any court of record in the 
United States to confess judgment, 
and upon this ground Judge Scott 
dissented from the foregoing opin- 
ion, stating that it was "not a 
record or judicial proceeding within 
the Constitution of the United 
States. * * If judgment thus ob- 
tained shall be regarded as records 
and judicial proceedings within the 
meaning of the Constitution of the 
United States, that instrument will 
become odious, as furnishing a 
means by which the greatest injus- 
tice and oppression may be prac- 
ticed. * * Respectable courts 
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have held that the words, ' records 
and judicial proceedings,' in the 
Constitution of the United States, 
are words of definite meaning at 
common law ; that the common 
law never recognizes judicial pro- 
ceedings as foreign judgments, un- 
less rendered by a court of record 
upon personal notice to the defend- 
ant, or his appearance to the action ; 
that ' the records and judicial pro- 
ceedings ' contemplated by the 
Constitution, were, therefore, not 
judgments rendered without notice 
to the defendant or appearance to 
the action, but judgments which 
were recognized and enforced at 
common law on foreign judgments. 
But admitting that a State, with 
regard to her resident citizens, may 
adopt absurd and unjust provisions, 
may permit judgments on construc- 
tive notice, or whatever else she 
may think fit to make notice, and 
that such judgment will be en- 
forced in the neighboring States, 
yet this broad and liberal construc- 
tion of the words of the Constitu- 
tion will not cover this case. * * 
It does not appear that any of the 
parties to the suit were residents of 
New Jersey, or had ever been in the 
State. * * To hold that under a 
power of attorney to any attorney 
of any court of record in the United 
States, an attorney in any State 
may confess a judgment, and that 
the judgment so confessed shall 
have full faith and credit in all the 
other States, would be giving the 
Constitution a latitude of construc- 
tion mischievous in itself, and one 
that might lead to great oppression 
and injustice." 

In Nicholas v. Farwell & Co. 
(1888), 24 Neb. 180, the action was 
brought on a confessed judgment 
rendered by the Circuit Court of 
Stark County, Illinois, against the 



plaintiff, defendant below, a non- 
resident of that State, who claimed 
that the court had no jurisdiction 
of the subject-matter nor of the 
person. In affirming the judg- 
ment of the court below against 
the present, plaintiff, Justice Cobb 
said: "Counsel for plaintiff in 
error cites numerous cases where 
judgment has been rendered in 
actions commenced by summons 
and by attachment, but where no 
service has been made upon the de- 
fendant, whose liability upon the 
judgment was then called in ques- 
tion, but they cite no case where 
judgment has been rendered by 
confession upon cognovit. The 
method of taking judgment by con- 
fession on what are familiarly 
known as judgment notes, has long 
been in common use in the State of 
Illinois and other States. But few 
questions arising under it have 
come before the Courts, chiefly for 
the reason that the debtor party, 
by signing and delivering the in- 
strument, by its terms cuts himself 
off from all defenses except that of 
fraud in the procuring of the con- 
tract. It is, nevertheless, neces- 
sary that the proceedings be in due 
form of law, and where such judg- 
ment is entered in vacation, the de- 
fendant may apply to the Courts, 
when in session, to have the order 
vacated, and from the decision of 
the Court on that application, the 
parties may prosecute error to the 
Supreme Court." With regard to 
the form of the power of attorney, 
by virtue of which the appearance 
was entered and judgment con- 
fessed, which was in the usual 
form, not containing the name of 
any particular person as attorney, 
the same learned Judge said: "A 
rule requiring them to do so would, 
in a great measure, destroy their 
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convenience and usefulness as cir- 
culating paper ; and the legality 
of the form used has never been 
successfully questioned to my 
knowledge. Upon this form it is 
competent for any attorney of the 
Court in which the judgment is 
sought, to enter the appearance of 
the signer of the judgment note as 
defendant, and in his name and 
stead perform every act necessary 
to the rendition of a binding per- 
sonal judgment against him. To 
this end it is not necessary that the 
defendant be personally present in 
Court, nor that he be in the State ; 
nor, indeed, that he should have 
ever have been in the State. The 
cases cited by counsel for plaintiff 
in error are, many of them, where 
a party having obtained judgment 
against another, without legal ser- 
vice, and, of course, without an 
appearance on the part of the de- 
fendant, either in person or by 
attorney, brought suit on such 
judgment in another State. Of 
course, in such cases, it has been 
held that nothing short of personal 
service within the State of the 
forum would confer jurisdiction to 
render a personal judgment which 
would support an action in another 
State. This is doubtless the law, 
but it sheds no light upon the ques- 
tion now before us." 

In New Jersey, except in the 
case of proceedings upon writ of 
scire facias on special bail, it would 
seem that such proceedings will 
not be binding without proof 
of personal service or voluntary 
appearance : Elasser v. Haines 
( 1889), 52 N. J. Law 10. This was a 
case where the plaintiff obtained 
a judgment in the District Court 
for the City and County of Phila- 
delphia against one Owens, upon 
Vol. Ill— 20 



which a fieri facias issued. After- 
wards the defendant came before 
the court and acknowledged him- 
self to be bound for the amount 
upon condition of Owens not pay- 
ing the same within a given time. 
The payment not being satisfied, 
the plaintiff issued two writs of 
scire facias, which were returned 
nihil habet, whereupon judgment 
was entered against the defendant 
upon his recognizance. To this the 
defendant pleaded non actio; not 
being served with the process, and 
not appearing ; that he was not 
within the jurisdiction of the court 
at any time pending the suit, or 
when judgment was rendered, and 
contended that although the judg- 
ment might be valid in Pennsyl- 
vania, yet for these reasons it was 
not binding upon him outside of 
that State. This contention was, 
however, met by Chief Justice 
BEASLEY in the following lan- 
guage : ' ' Inasmuch as the judg- 
ment referred to has all the effect 
of a judgment in personam, there 
can be no doubt touching the cor- 
rectness of this position, if the fact 
upon which it rests be conceded. 
The declaration in the Constitution 
of the United States, 'that full 
faith and credit shall be given in 
each State to the public acts, 
records and judicial proceedings of 
every other State,' and the Act of 
Congress supplementing this pro- 
vision, does not apply to the in- 
stance of a general judgment 
against a person over whom the 
court has no judicial authority. 
This doctrine is so absolutely set- 
tled by a train of decisions in both 
the Federal and State Courts that it 
must be assumed as an admission 
in every discussion of the subject. 
Therefore, the only point for de- 



306 



GROVER & BAKER S. M. CO. V. RADCLIFFE. 



cision in the present case, relating 
to this subject, is whether the judg- 
ment now in question is one of 
those just mentioned ; that is, a ju- 
dicial determination against a per- 
son with respect to whom the 
court has no right of judicature. 
The suit in question was based 
upon a recognizance, the procedure 
being two successive writs of scire 
facias returned nil habet, and judg- 
ment thereupon. This was plainly 
a proceeding in conformity with 
the practice of the common law. 
Consequently it will be observed 
that the proposition upon which 
the defense rests is this : that all 
judgments obtained by force of this 
ancient method were coram non 
judice, and therefore absolutely 
void. * * The great importance 
of this question is obvious ; for if it 
be true that a judgment entered 
against a defendant in his absence, 
in the old mode or its equivalent, 
is a proceeding in a court devoid of 
all jurisdiction in the matter, the 
result must be that all these various 
recognizances are unenforceable as 
long as the conusor absents himself 
from the State in which they were 
entered into. Such a doctrine must 
necessarily abrogate all the statu- 
tory regulations that exist in this 
State on the subject. * * In- 
quiry relates altogether to the 
question whether, under the cir- 
cumstances presented, the District 
Court of Philadelphia by force of 
the procedure adopted, had such 
jurisdiction over the person of the 
defendant as to warrant the rendi- 
tion of the judgment now before 
us. It would seem self-evident 
that if such jurisdiction existed, so 
as to validate the entry of a com- 
mon law judgment awarding an 
execution, the same scope of cog- 
nizance over the person would of 



necessity legalize the entry of this 
statutory judgment. * * The 
English common law forms the 
basis of American jurisprudence, 
and for my part, I am ready to 
adopt as an axiom that every judg- 
ment rendered in the court of a 
State in a civil proceeding, accord- 
ing to that system, and with the as- 
sent of the local law, must by force 
of the Federal Constitution and 
Statute, be accepted by the 
tribunals of every other State as 
possessed of an unquestionable le- 
gality. It is not perceived that 
this broad proposition, in the most 
distant degree, conflicts with any- 
thing that is possessed of judicial 
authority." From this finding in 
favor of the judgment, Justice 
DEPUE dissented and held that 
' ' There is nothing in the na- 
ture of a recognizance that will 
take a judgment in personam upon 
it, out of the rule that a judgment 
in personam without a voluntary 
appearance or service of process, is 
a nullity. * * The extra-terri- 
torial nullity of a judgment in per- 
sonam, without jurisdiction over 
the person, no longer stands exclu- 
sively on principles of international 
law. The Fourteenth Amendment 
to the Federal Constitution, as in- 
terpreted by the Supreme Court of 
the United States, prescribes a rule 
which in other courts is final and 
conclusive. As construed by that 
tribunal, the term ' due process of 
law,' in the Constitutional Amend- 
ment, when applied to judicial 
proceedings, means a course of 
legal proceedings according to 
those rules and principles which 
have been established for the pro- 
tection and enforcement of private 
rights, and that to give such pro- 
ceedings any validity there must 
be a competent tribunal to pass 
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upon the subject matter; and if 
that involves a determination of 
the personal liability of the defend- 
ant, he must be brought within its 
jurisdiction by service of process 
within the State, or by his volun- 
tary appearance ; that, where the 
suit is in personam, substituted ser 
vice by publication or otherwise is 
ineffectual. * * The defendant's 
appearance to enter into the recog- 
nizance gave the Court jurisdiction 
to make his contract of record, and 
to proceed upon it in rem against 
the defendant's property within its 
jurisdiction, according to the law 
and practice of the Court, but did 
not confer jurisdiction to enter a 
judgment in personam which was 
capable of having any force or effect 
in another jurisdiction." 

In New York, the courts have 
held, but not without dissent, that 
the statutes under which such judg- 
ments are given validity in the 
State court where rendered, must 
be proven, and it must be shown 
that jurisdiction of the person was 
acquired thereby, as the court will 
not assume the legality of such 
procedure : Trebilcox v. McAlpine, 
Exr. &c. (1887), 46 Hun. (N. Y.) 
469; Teelv. Yost (1889), 56 N. Y. 
S. Ct. 456, infra. 

In Trebilcox v. McAlpine, Exr. 
&c. (1887), 46 Hun. (N. Y.) 469. 
the point under consideration was 
raised upon appeal from a judg- 
ment entered in Rensselaer County 
upon an order confirming the report 
of a referee, the claim being the 
amount of a judgment against the 
deceased in his lifetime entered in 
a Court of Common Pleas of Penn- 
sylvania upon a promissory note 
with a power of attorney to the 
prothonotary or any attorney of 
any court of record in Pennsylva- 
nia, or elsewhere, to confess judg- 



ment. In reversing the judgment 
and ordering a new trial, Justice 
Wiiaiams, after citing the first 
section of the Fourth Article of the 
Constitution of the United States, 
and the Act of Congress, said : ' 'The 
copy of the judgment offered and 
received in evidence was properly 
authenticated under this Statute, 
and the judgment was thereby 
proved, and was entitled to have 
the effect prescribed therefor by the 
Statute, provided the attestation by 
a prothonotary can be regarded as 
that of a clerk, within the meaning 
of the Statute. It does not appear, 
except from the papers themselves, 
what the office of prothonotary in 
Pennsylvania is. The certificate 
by the presiding judge states that 
the person who made the attesta- 
tion is prothonotary of the Court of 
Common Pleas, duly commissioned 
and qualified, to all whose acts as 
such full faith and credit are and 
ought to be given, and that the 
attestation is in due form. Very 
likely it is true that what is meant 
in the Statute by the word clerk, is 
termed in and by the law of Penn- 
sylvania a. prothonotary. The ques- 
tion is, whether the courts of this 
State have the right to assume this 
without proof of the Statute of 
Pennsylvania. A prothonotary is 
defined by Webster as, among other 
things, a chief clerk or register of 
a court in some of the United 
States. * * We incline to the 
opinion the Court has the< right to 
presume the prothonotary is the 
chief clerk of the court in ques- 
tion, and is therefore the proper 
person, under the United States 
Statute, to make the attestation in 
question. We are left then to 
inquire what effect is to be given to 
the judgment in question in the 
courts of this State. It will be 
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observed that the Statute requires 
such full faith and credit to be 
given to such judgments as they 
have by law or usage in the Courts 
of the State from which they are 
taken. We have in this case no 
evidence as to the statute law or 
the usage of the State of Pennsyl- 
vania, and we cannot assume the 
statute law is the same as that of 
our own State, nor can we assume 
what such statute law and usage 
are. * * We may very likely 
assume the law, other than statute 
law, is the same in Pennsylvania 
as in our own State. * * We 
may assume, therefore, that this 
judgment had no binding effect in 
the State of Pennsylvania, unless 
the Court which rendered it had 
jurisdiction of the subject matter 
and the person of the defendant, 
and unless it was free from fraud. 
Indeed, it is well settled, aside 
from this presumption, that a judg- 
ment of a sister State may always 
be attacked for want of jurisdiction 
or for fraud. * * The judgment 
was recovered and entered con- 
cededly without the personal ap- 
pearance in court of the testatrix, 
and without the service of any 
summons or other paper upon her, 
or the commencement of any action 
against her. It was recovered and 
entered by virtue of the authority 
contained in the note (so called) 
itself. It is objected that it thus 
appears no jurisdiction was ob- 
tained by the Court of the person 
of the testatrix. The general rule 
is, that a person must have notice, 
or must appear, in order to give 
the Court jurisdiction of the per- 
son, and to authorize the recovery 
and entry of judgment. Very 
likely there may be a statute in the 
State of Pennsylvania authorizing 
the recovery and entry of a judg- 



ment upon such a note as the one 
in question without appearance or 
notice to the makers, without any 
proof by acknowledgment or other- 
wise that the note was ever exe- 
cuted by the persons whose names 
appear signed thereto as makers. 
But we have no proof that such a 
statute exists, and we cannot pre- 
sume it in the absence of proof 
[sic]. Such a judgment could not 
be recovered or entered in the 
courts of this State under our 
Statute ; and even if we are to 
presume the laws of Pennsylvania 
were the same as our own, we 
should be compelled to hold that 
there was no jurisdiction obtained, 
and that the judgment was void. 
The manner of recovering the 
judgment seems to have been by 
merely filing the note, and no proof 
being made or given as to its exe- 
cution, a judgment was entered as 
a matter of course. We cannot say 
or presume, in the absence of the 
statute law of Pennsylvania, that 
any faith or credit whatever would 
be given by law or usage to such a 
judgment in the Courts of Pennsyl- 
vania. ' ' 

From this judgment, so far as 
the question of the jurisdiction of 
the Pennsylvania court was con- 
cerned, Justice Landon dissented 
in the following language: "We 
can see from the record that the 
Court adjudged from the language 
of the note itself and from the 
State in which it was made, and 
from its presentation and filing on 
behalf of the plaintiff with the pro- 
thonotary of the Court, that the 
makers of the note thereby ad- 
mitted the jurisdiction of the Court 
of their persons and of the subject 
matter. We cannot say there was 
no evidence tending to show juris- 
diction. If there was the slightest 
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evidence tending to show jurisdic- 
tion, the adjudication of the Court 
that it had jurisdiction is final. It 
could only be challenged as error, 
and error must be reviewed on 
appeal. It is of no consequence 
that we would hold in our Courts, 
that the evidence there submitted 
was too weak, or too loosely veri- 
fied to justify an adjudication of 
jurisdiction of the persons of the 
makers of the note. Because there 
was some evidence tending to show 
such jurisdiction, the decision of 
the Pennsylvania court that it had 
jurisdiction, is binding upon us." 

In Teely. Yost (1889), 56 N. Y. 
Super. Ct. 456, the action was 
brought upon a judgment recovered 
in Pennsylvania by the plaintiff 
against the defendant, upon the 
latter's promissory note, with war- 
rant of attorney authorizing any 
attorney of any court of record in 
Pennsylvania, or elsewhere, to con- 
fess judgment. There was no 
record of any process or plea, nor 
of any service or appearance by 
the defendant, and at the time of 
entry nothing was due on the note. 
There was no adjudication of the 
court for payment, or that plaintiff 
should have execution or process of 
any kind to collect anything. But 
the plaintiff offered in evidence an 
exemplified copy of a portion of 
the record. In reversing the judg- 
ment and granting a new trial, Jus- 
tice Ingraham said : " It seems to 
me that this record was not evi- 
dence of any judgment in favor of 
the plaintiff and against the de- 
fendant for any sum of money, and 
would not justify a presumption 
that any question was adjudicated 
between the parties. The first 
requisite of a judgment was want- 
ing. A judgment is defined to be 
' a conclusion of law upon facts 



found or admitted by the parties or 
upon a default in the course of a 
suit ; a decision or sentence of the 
law given by a court of justice or 
other competent tribunal as the re- 
sult of proceedings instituted there- 
in for the redress of an injury ' : 
Bouvier's Law Dictionary. In the 
absence of the process to bring the 
defendant before the Court, and of 
an order or decree which is an ad- 
judication, and with no proof of 
the law or practice of Pennsylvania 
which provided that such a record 
was in effect an adjudication, [sic] 
the evidence was insufficient to 
prove that the plaintiff had re- 
covered a judgment against the 
defendant." 

Sipesv. Whitney &Bowen (1876), 
30 Ohio St. 69, was an action to re- 
cover a judgment on a transcript of 
what purported to be the record of 
a judgment in favor of the plaintiff, 
the defendant herein, and against 
the defendants, in the Court of 
Common Pleas of Bedford County, 
Pennsylvania. The judgment was 
confessed and signed in vacation 
pursuant to a power of attorney, 
and entered by the prothonotary 
under the Pennsylvania Statute. 
It was contended by the plaintiff 
that the records did not disclose 
the fact that they were "judicial 
proceedings," within the meaning 
of the Constitution of the United 
States, and the Act of Congress, and 
that the record showed that the at- 
torneys who confessed the judg- 
ment for the plaintiff here, the de- 
fendant below, were also the at- 
torneys for the defendant here, the 
plaintiff below. In upholding the 
judgment, Justice Johnson said : 
' ' It may now be regarded as set- 
tled that the judgments of courts 
of record of sister States are entitled 
to full faith and credit in every 
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other State, when duly authen- 
ticated as required by Act of Con- 
gress, and that in an action brought 
thereon in another State, the juris- 
diction of the State rendering the 
same over the subject matter and 
the person are the only questions 
open for inquiry. If the jurisdic- 
tion of the court is not impeached 
in either respect, and the judgment 
is, by the laws and usages of the 
State where rendered, a valid and 
conclusive determination of the 
rights of the parties, it is equally 
conclusive in every other State, 
and, as a judicial proceeding, is en- 
titled to full faith and credit. It is 
conceded that by the law of Penn- 
sylvania, these are valid judgments 
in that State, but it is claimed that 
an inspection of the record shows 
that they are not judicial proceed- 
ings of a court of that State, but 
only judgments in form confessed 
before the prothonotary or clerk of 
the court, and not rendered by the 
Court, and therefore not within the 
purview of Section I, Article IV, of 
the Constitution of the United 
States. * * To assume that these 
proceedings are not the solemn 
adjudications of the Court, by one 
of its officers, duly authorized, is to 
contradict the recitals of the record 
itself. Assuming, however, that 
these judgments were entered in 
vacation before the prothonotary, 
it does not follow that they are not 
judicial proceedings of a court. As 
shown, that officer had power to 
enter on the records of the court, 
judgments by confession on war- 
rants of attorney, without the 
agency of an attorney or declara- 
tion being filed, and it is made his 
duty to enter on his docket the date 
and tenor of the instrument on 
which the judgment is founded, 
which shall have the same force 



and effect as if a declaration had 
been filed and judgment confessed 
by an attorney, or as if obtained in 
open court and in term time. By 
the Statute, a judgment on a war- 
rant of attorney, rendered in vaca- 
tion before a prothonotary, is as 
valid in that State as if a declara- 
tion had been filed and a regular 
confession made by an attorney, or 
as if obtained in open court in term 
time. * * The Statute gave the 
prothonotary power to enter up 
such judgment, and the defendant's 
warrant of attorney gave the Court 
jurisdiction over the person. The 
record, when made up, became the 
official evidence of the judicial pro- 
ceedings of the Court, as certified, 
and not the acts of the clerk. In 
accordance with this view * * 
a judgment of a sister State, which 
appears to have been rendered by 
the Court on a confession before 
the clerk in vacation is conclusive." 

In Pennsylvania, the jurisdiction 
of the court, in the case of an 
action on a foreign judgment 
against a non-resident, may be en- 
quired into collaterally, and a judg- 
ment by confession will be opened, 
if the defendant can show a good 
defense at law or in equity : Steel v. 
Smith (1844), 7 W. & S. (Pa.) 447, 
supra, page 284 ; Montague v. Mc- 
Dowell (1882), 99 Pa. 265. 

And in Vermont, all judgments, 
including those by confession, are 
conclusive as to everything which 
might have been pleaded or given 
in evidence in defense, except as to 
such matter as may be pleaded in 
offset: Barney v. Goff and Cady 
(1814), 1 D. Chip. (Vt.) 304, infra. 

In Coleman v. Waters et al. 
(1878), 13 W. Va. 278, the judgment 
had been entered in the State of 
New Jersey, under the laws of which 
State it was valid and entitled to 
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full force and credit, upon confes- 
sion by authority of a warrant of 
attorney executed by one of the 
defendants. It was contended that 
the Court should refuse to enforce 
the judgment upon the ground, 
inter alia, that the defendant never 
was notified in the cause in which 
the judgment was confessed. In 
holding the judgment valid and 
binding upon the defendant, Judge 
Hammond said : " It seems to me, 
upon principle and authority, that 
the first proposition [above men- 
tioned] is untenable." After cit- 
ing Randolph v. Keilery (1855), 21 
Mo. 557, supra, and Mills v. 
Duryee, supra, he continued : 
"Numerous decisions of State 
courts, holding a judgment fairly 
and regularly obtained in another 
State, as full and conclusive evi- 
dence of the matter adjudicated, 
have been made by numerous State 
courts. * * The proceedings 
and judgment in New Jersey in the 
case at bar were, and are, unques- 
tionably valid in the State of New 
Jersey under the legislation of that 
State, unless there be some defect 
therein not yet considered." 

In Brown v. Parker (1871), 28 
Wis. 21, Bowen and Parker made 
their promissory note, Parker sign- 
ing it as surety only, together with 
a warrant of attorney for the con- 
fession of judgment thereon, of 
which note the plaintiff subse- 
quently became the holder. At 
the time of its execution, the parties 
were all residents of and did busi- 
ness in Wisconsin, and all, except 
Bowen, so remained until the com- 
mencement of the action on the 
note. In the meantime, Bowen 
had become a resident of Illinois. 
The action was brought and judg- 
ment by confession taken and 
entered in Illinois without service 



on the defendants. In an action 
on such judgment in Wisconsin, 
the Court held that the warrant 
conferred no authority to confess 
judgment after the note was barred, 
and that the defendant, Parker, was 
entitled to avail himself of such 
defense. This was affirmed on 
appeal, Chief Justice Dixon say- 
ing: " In determining the effect of 
the judgment sued upon, how far 
it may be re-examined, and what 
relief, if any, may be granted 
against it, we are to act and decide 
precisely as the Court of Illinois 
would do were the same questions 
there presented. Judge Story, in 
his examination of the subject as 
to the effect of the records and 
judicial proceedings of one State in 
the courts of another under the 
clause of the Constitution of the 
United States, the Act of Congress- , 
and the decisions of the Supreme 
Court, concludes by stating the 
rule as follows . ' It gives them the 
same faith and credit as they have 
in the State Court from which they 
are taken. If in such court they 
have the faith and credit of the 
highest nature, that is to say of 
record evidence, they must have 
the same faith and credit in every 
other Court. So that Congress have 
declared the effect of the records, 
by declaring what degree of faith 
and credit shall be given to them. 
If a judgment is conclusive in the 
State where it is pronounced, it is 
equally conclusive everywhere. If 
re-examinable there, it is open to 
the same inquiries in every other 
State. It is, therefore, put upon 
the same footing as a domestic 
judgment': 2 Story on the Con- 
stitution, I 1,313- This naturally 
leads to the inquiry, how far the 
judgment in question is open to 
re-examination, and what relief 
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could have been granted against it, England, that the courts of law 

by the courts of Illinois, had appli- exercise an equitable jurisdiction 

cation been made there, upon the over judgments thus entered, and 

same facts set forth in the answer will, for cause shown, open, vacate 

here, and which were proved upon or modify them, and stay proceed- 

the trial. The judgment was by ings, or direct an issue and trial 

confession upon warrant of attor- upon the merits. Such is the rule 

ney. There was no other appear- in this State, and, upon examina- 

ance or confession, or opportunity tion, we find it to have been fully 

of appearance, than by the attorney recognized and adopted by the 

in pursuance of the warrant. It is courts of Illinois. " 
a general principle, prevailing in ERNEST Watts. 

nearly all the States as well as in 



Notes on Judgments.— Ogden v. Saunders Reviewed is the title of a 
leading article by Conrad Reno in the October, i888, American Law 
Register (Vol. XXVII, pages 611-26), in which the discussion in re- 
spect to the obligation of a contract, runs at once into the effect of a judg- 
ment pleaded in a foreign jurisdiction, especially since the Fourteenth 
Amendment has introduced into the courts of the United States a, protec- 
tive power over persons deprived of life, liberty and property without 
due process of law. 

Remedies for the collection of judgments against debtors who are resi- 
dents or property holders in another State, or within the British Domin- 
ions, is the title of a leading article by the Hon. Thomas M. Cooley, in 
the November, 1883, American Law Register (Vol. XXII, pages 697- 
711). This is a general treatment of the whole subject, which is minutely 
examined with respect to confessed judgments only, by Mr. Watts. 

Void and Voidable Judgments is the title of a leading article by Fred- 
erick J. Brown, in the November, 1880, American Law Register (Vol. 
XIX, pages 673-90) , wherein the discussion is led up to the enquiry whether 
one of two defendants, duly summoned and cast in judgment, can object 
to the want of service upon his co-defendant when the judgment is made 
the foundation of an action in another jurisdiction. The solution is in 
favor of the validity of the judgment : See Legal Notes, in May, 1886, 
American Law Register (Vol. XXV, page 341). 

The warning of the defendant in the judgment, afterwards and in 
another jurisdiction made the foundation of an action, was discussed by 
the Supreme Court of Michigan in McEwen v. Zimmer : 38 Mich. 765 ; 
S. c. 18 American Law Register 92, and note, with the resulting de- 
nial that even actual service upon the defendant, while absent from the 
jurisdiction, could not be the foundation for a valid judgment. Such 
"doctrine has no foundation in reason, or in the principles of interna- 
tional law or international comity." Hence the close scrutiny when the 
judgment is entered by virtue of a warrant of attorney. — Ed. 



